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$*(�',6&5,0,1$7,21�,1�(03/2<0(17�$&7

>�@ ,QWHUSUHWDWLRQ�Ⴋ�������� Ⴋ����������
&RXUW�WKDW�LV�UHYLHZLQJ�$'($�DFWLRQ�E\�GLVFKDUJHG�HPSOR\HH�VKRXOG�EHDU�LQ�PLQG�ILQGLQJV�PDGH�E\�&RQJUHVV�DW
WLPH�RI�$'($
V�HQDFWPHQW��DPRQJ�WKRVH�ILQGLQJV�ZHUH�WKDW�ROGHU�ZRUNHUV�DUH�GLVDGYDQWDJHG�LQ�UHWDLQLQJ
HPSOR\PHQW�DQG�UHJDLQLQJ�LW�DIWHU�EHLQJ�GLVFKDUJHG�DQG�WKDW�XQHPSOR\PHQW�DPRQJ�ROGHU�ZRUNHUV��UHODWLYH�WR
\RXQJHU�RQHV��ZDV�KLJK�

>�@ 'LVFKDUJH�Ⴋ�������� Ⴋ��������� Ⴋ����������
3URWHFWHG�DJH�IRUPHU�PDUNHWLQJ�GLUHFWRU�KDV�PDGH�RXW�SULPD�IDFLH�FDVH�E\�KLV�HYLGHQFH�WKDW��IROORZLQJ�KLV
GLVFKDUJH�DW�DJH�����WKDW�SDUW�RI�KLV�GXWLHV�ZDV�WUDQVIHUUHG�WR�FR�ZRUNHU����\HDUV�\RXQJHU�WKDQ�KH�ZDV��WKDW�KLV
UHPDLQLQJ�GXWLHV�ZHUH�JLYHQ�WR�HPSOR\HH�ZKR�ZDV����\HDUV�\RXQJHU�WKDQ�KH�ZDV�DQG�ZKR�ZDV�KLUHG�WKUHH
PRQWKV�DIWHU�KLV�GLVFKDUJH��DQG�WKDW�HPSOR\HU
V�SUHVLGHQW�VXJJHVWHG�WKDW�SURWHFWHG�DJH�GLUHFWRU�ಯUHWLUHಯ�DW�PHHWLQJ
UHJDUGLQJ�KLV�WHUPLQDWLRQ��VXFK�VWUD\�FRPPHQW�PD\�EHDU�PRUH�RPLQRXV�VLJQLILFDQFH�ZKHQ�FRQVLGHUHG�ZLWKLQ
WRWDOLW\�RI�DOO�HYLGHQFH��DQG�SUHVLGHQW
V�DOOHJHG�FRPPHQW�IXUQLVKHV�VXSSRUW�IRU�GLVFKDUJHG�GLUHFWRU
V�SULPD�IDFLH
FDVH�

>�@ 'LVFKDUJH�Ⴋ��������� Ⴋ����������
+HDWLQJ�RLO�GHOLYHU\�FRPSDQ\
V�H[SODQDWLRQV�WKDW�LW�GLVFKDUJHG�SURWHFWHG�DJH�PDUNHWLQJ�GLUHFWRU�EHFDXVH�UHGXFWLRQ
LQ�IRUFH�ZDV�QHFHVVDU\�WR�UHGUHVV�LPEDODQFH�LQ�LWV�ILQDQFHV�DIWHU�LW�H[SHULHQFHG�VLJQLILFDQW�GHFOLQH�LQ�GHOLYHU\
LQFRPH�DQG�SURILWV�GXH�WR�ZHDWKHU�FRQGLWLRQV�DQG�EHFDXVH�LW�ZDV�GLVVDWLVILHG�ZLWK�IRUPHU�GLUHFWRU
V�MRE
SHUIRUPDQFH�DUH�VXIILFLHQW�WR�UHEXW�SUHVXPSWLRQ�RI�DJH�GLVFULPLQDWLRQ�HVWDEOLVKHG�E\�KLV�SULPD�IDFLH�FDVH�

>�@ 'LVFKDUJH�Ⴋ��������� Ⴋ����������
5DWLRQDO�MXU\�FRXOG�UHMHFW�HPSOR\HU
V�H[SODQDWLRQ�WKDW�SURWHFWHG�DJH�PDUNHWLQJ�GLUHFWRU�ZDV�GLVFKDUJHG�LQ
UHGXFWLRQ�LQ�IRUFH�LQ�YLHZ�RI�HYLGHQFH�WKDW�VXJJHVWV�WKDW�SHUKDSV�VRPH�RWKHU�PRWLYH��EH\RQG�HPSOR\HU
V�ILQDQFHV��
PRWLYDWHG�KLV�GLVFKDUJH��LQGLYLGXDO�ZKR�ZDV����\HDUV�KLV�MXQLRU�ZDV�KLUHG�WR�ILOO�KLV�SRVLWLRQ�RQO\�WKUHH�PRQWKV�DIWHU
KH�ZDV�GLVFKDUJHG��HPSOR\HU
V�FRQWHQWLRQ�WKDW�QHZO\�DFTXLUHG�DFFRXQW�ZDUUDQWHG�KLULQJ�RI�DQRWKHU�HPSOR\HH�GRHV

k������%ORRPEHUJ�)LQDQFH�/�3��$OO�ULJKWV�UHVHUYHG��)RU�WHUPV�RI�VHUYLFH�VHH�EORRPEHUJODZ�FRP ���3$*(��
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QRW�H[SODLQ�ZK\�LW�GLG�QRW�FRQVLGHU�UHKLULQJ�GLVFKDUJHG�GLUHFWRU��LQDGHTXDF\�RI�HPSOR\HU
V�H[SODQDWLRQ�LV�VLJQLILFDQW
LQDVPXFK�DV�&RQJUHVV��LQ�SDVVLQJ�$'($��IRXQG�ROGHU�ZRUNHUV�HVSHFLDOO\�GLVDGYDQWDJHG�LQ�UHJDLQLQJ�HPSOR\PHQW
DIWHU�EHLQJ�GLVSODFHG��HPSOR\HU�SURYLGHG�DQRWKHU�HPSOR\HH�ZLWK�UHFDOO�RSWLRQ�SHQGLQJ�ILQDQFLDO�WXUQDURXQG�EXW�GLG
QRW�H[WHQG�WKLV�RSWLRQ�WR�GLVFKDUJHG�PDUNHWLQJ�GLUHFWRU��DQG�HPSOR\HU�DFKLHYHG�UHODWLYHO\�LQVLJQLILFDQW�VDYLQJV�DV
UHVXOW�RI�KLV�WHUPLQDWLRQ�

>�@ 'LVFKDUJH�Ⴋ�������� Ⴋ��������� Ⴋ���������� Ⴋ��������
,QFRQVLVWHQF\�EHWZHHQ�KHDWLQJ�RLO�GHOLYHU\�FRPSDQ\
V�H[SODQDWLRQ�GXULQJ�OLWLJDWLRQ�RI�GLVFKDUJHG�SURWHFWHG�DJH
PDUNHWLQJ�GLUHFWRU
V�DFWLRQ�E\�WKDW�LW�GLVFKDUJHG�KLP�LQ�UHGXFWLRQ�LQ�IRUFH�LQ�SDUW�EHFDXVH�RI�KLV�SRRU�MRE
SHUIRUPDQFH�DQG�LWV�HDUOLHU�UHVSRQVH�WR�((2&�FLWLQJ�FLWHG�LWV�GHFOLQH�LQ�SURILWV�DV�RQO\�UHDVRQ�IRU�GLVFKDUJH�DQG
H[SUHVVO\�VWDWLQJ�WKDW�MRE�SHUIRUPDQFH�ZDV�QRW�IDFWRU��UDLVHV�IDFWXDO�TXHVWLRQ�DV�WR�YHUDFLW\�RI�HPSOR\HU
V
H[SODQDWLRQ�

>�@ 'LVFKDUJH�Ⴋ��������� Ⴋ����������
(YLGHQFH�WKDW�GLVFKDUJHG�SURWHFWHG�DJH�PDUNHWLQJ�GLUHFWRU�QHYHU�UHFHLYHG�QHJDWLYH�ZULWWHQ�SHUIRUPDQFH
HYDOXDWLRQ�RU�IRUPDO�ZDUQLQJ��WKDW�WKHUH�ZDV�QHYHU�DQ\WKLQJ�LQ�ZULWLQJ�FULWLFL]LQJ�KLV�SHUIRUPDQFH��WKDW�KH�KDG
SULPDU\�UHVSRQVLELOLW\�IRU�LQFUHDVLQJ�HPSOR\HU
V�GHOLYHU\�LQFRPH�DQG�VROLFLWLQJ�QHZ�DFFRXQWV��WKDW�FRPSDQ\
V
GHOLYHU\�LQFRPH�QHDUO\�GRXEOHG�LQ�ILYH�\HDUV�EHIRUH�PLOG�ZLQWHU�GXULQJ�ZKLFK�FRPSDQ\
V�SURILWV�GURSSHG
VLJQLILFDQWO\��WKDW�KH�KDG�EURXJKW����QHZ�DFFRXQWV�WR�FRPSDQ\�GXULQJ�WKDW�WLPH�ZRXOG�HQWLWOH�MXU\�WR�UHMHFW
HPSOR\HU
V�FRQWHQWLRQ�WKDW�LW�GLVFKDUJHG�KLP�IRU�SRRU�SHUIRUPDQFH�

>�@ 'LVFKDUJH�Ⴋ��������� Ⴋ����������
,QFRQVLVWHQF\�LQ�HPSOR\HU
V�KDQGOLQJ�RI�VXSSRVHGO\�XQGHUSHUIRUPLQJ�HPSOR\HHV�ZRXOG�HQWLWOH�MXU\�WR�UHMHFW�LWV
FRQWHQWLRQ�WKDW�LW�GLVFKDUJHG�SURWHFWHG�DJH�HPSOR\HH�IRU�SRRU�SHUIRUPDQFH��WKHUH�LV�QR�ZULWLQJ�ZKDWVRHYHU
FULWLFL]LQJ�KLV�SHUIRUPDQFH��DQG�ZKLOH�HPSOR\HU�FRQWHQGV�WKDW�LW�QHYHU�FRPSOHWHV�ZULWWHQ�HYDOXDWLRQV�RI�LWV
HPSOR\HHV��LW�ILOOHG�RXW�SUH�SULQWHG�IRUP�ZKHQ�LW�GLVFKDUJHG�\RXQJHU�HPSOR\HH��ZKR�ODWHU�ZDV�UHKLUHG�DQG�UHSODFHG
GLVFKDUJHG�GLUHFWRU��VWDWLQJ�WKDW�ಯLQVXERUGLQDWLRQಯ�ZDV�UHDVRQ�IRU�GLVFKDUJH��DQG�LW�KDG�UHGXFHG�WKLV�HPSOR\HH
V
VDODU\�ZKHQ�KH�ZDV�SHUIRUPLQJ�SRRUO\�GXULQJ�KLV�HDUOLHU�HPSOR\PHQW�

>�@ 'LVFKDUJH�Ⴋ�������� Ⴋ���������� Ⴋ��������
,QIHUHQFH�UDLVHG�E\�IDFW�WKDW�SURWHFWHG�DJH�PDUNHWLQJ�GLUHFWRU�ZDV�KLUHG�DQG�GLVFKDUJHG�E\�VDPH�SHUVRQ�FDQQRW
VXSSRUW�VXPPDU\�MXGJPHQW�IRU�HPSOR\HU�LQ�IRUPHU�GLUHFWRU
V�$'($�DFWLRQ��VLQFH�LQIHUHQFH�LV�VLJQLILFDQWO\
ZHDNHQHG�E\�SDVVDJH�RI�VHYHQ�\HDUV�EHWZHHQ�WKHVH�HYHQWV��FLUFXPVWDQFHV�FRXOG�KDYH�FKDQJHG�RYHU�WLPH�

(WKDQ�$��%UHFKHU��1HZ�<RUN��1HZ�<RUN��&KULVWLQH�$��3DOPLHUL��/LGGOH�	�5RELQVRQ��/�/�3���1HZ�<RUN��1HZ�<RUN��RI
FRXQVHO���IRU�3ODLQWLII�$SSHOODQW�

5RQDOG�%��*RRGPDQ��1HZ�<RUN��1HZ�<RUN��&KULVW\�/��5HXWHU��5RELQVRQ�%URJ�/HLQZDQG�*UHHQH�*HQRYHVH�	�*OXFN
3�&���1HZ�<RUN��1HZ�<RUN��RI�FRXQVHO���IRU�'HIHQGDQWV�$SSHOOHHV�

%HIRUH��&$5'$021(��-$&2%6��&LUFXLW�-XGJHV��DQG�0F0$+21
�'LVWULFW�-XGJH�

>
���@ &$5'$021(�&LUFXLW�-XGJH�

3ODLQWLII�&KDUOHV�5��&DUOWRQ��IRUPHUO\�HPSOR\HG�DV�GLUHFWRU�RI�PDUNHWLQJ�E\�GHIHQGDQWV�0\VWLF�7UDQVSRUWDWLRQ��,QF��
0\VWLF�%XON�&DUULHUV��,QF��DQG�/HRQDUG�%DOGDUL��DSSHDOV�IURP�D�JUDQW�RI�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�GHIHQGDQWV
HQWHUHG�-XO\����������LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�1HZ�<RUN��7UDJHU��-����&DUOWRQ
DVVHUWV�KH�ZDV�ILUHG�RQ�DFFRXQW�RI�KLV�DJH��EXW�GHIHQGDQWV�GHFODUH�SODLQWLII
V�GLVFKDUJH�RFFXUUHG�DV�SDUW�RI�D�FRPSDQ\�
ZLGH�UHGXFWLRQ�LQ�IRUFH�DQG�EHFDXVH�RI�KLV�PHGLRFUH�MRE�SHUIRUPDQFH�

2QH�RI�WKH�DUJXPHQWV�WKH�HPSOR\HU�UDLVHV�LQ�WKLV�HPSOR\PHQW�GLVFULPLQDWLRQ�FDVH�LV�WKH��VDPH�DFWRU�LQIHUHQFH���7KH
SUHPLVH�XQGHUO\LQJ�WKLV�LQIHUHQFH�LV�WKDW�LI�WKH�SHUVRQ�ZKR�ILUHV�DQ�HPSOR\HH�LV�WKH�VDPH�SHUVRQ�WKDW�KLUHG�KLP��RQH
FDQQRW�ORJLFDOO\�LPSXWH�WR�WKDW�SHUVRQ�DQ�LQYLGLRXV�LQWHQW�WR�GLVFULPLQDWH�DJDLQVW�WKH�HPSOR\HH��6XFK�DQ�LQIHUHQFH�LV
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VWURQJ�ZKHUH�WKH�WLPH�HODSVHG�EHWZHHQ�WKH�HYHQWV�RI�KLULQJ�DQG�ILULQJ�LV�EULHI��+HUH�LW�LV�QRW��$QG��WKH�HQWKXVLDVP�ZLWK
ZKLFK�WKH�DFWRU�KLUHG�WKH�HPSOR\HH�\HDUV�EHIRUH�PD\�KDYH�ZDQHG�ZLWK�WKH�SDVVDJH�RI�WLPH�EHFDXVH�WKH�UHODWLRQVKLS
EHWZHHQ�DQ�HPSOR\HU�DQG�DQ�HPSOR\HH��FKDUDFWHUL]HG�E\�UHFLSURFDO�REOLJDWLRQV�DQG�GXWLHV��LV��OLNH�WKHP��VXEMHFW�WR
WLPH
V��ZUDFNIXO�VLHJH�RI�EDWWHULQJ�GD\V���:LOOLDP�6KDNHVSHDUH��6RQQHW�/;9��LQ�7KH�&RPSOHWH�:RUNV�RI�:LOOLDP
6KDNHVSHDUH��:�-��&UDLJ�HG���2[IRUG�8QLY��3UHVV�������

,Q�UHYLHZLQJ�D�JUDQW�RI�VXPPDU\�MXGJPHQW�IRU�DQ�HPSOR\HU��ZH�H[DPLQH�WKH�UHFRUG�WR�VHH�LI�DQ\�JHQXLQH�LVVXHV�RI
PDWHULDO�IDFW�H[LVW�UHJDUGLQJ�ZKHWKHU�WKH�QRQ�GLVFULPLQDWRU\�UHDVRQV�WKH�HPSOR\HU�DGYDQFHG�IRU�WKH�HPSOR\HH
V
GLVFKDUJH�ZHUH�LQVWHDG�D�SUHWH[W�IRU�LQWHQWLRQDO�DJH�GLVFULPLQDWLRQ��%HFDXVH�ZH�ILQG�VHYHUDO�XQUHVROYHG�LVVXHV�RI
PDWHULDO�IDFW�LQ�WKLV�UHFRUG��ZH�UHYHUVH�DQG�UHPDQG�

%$&.*5281'

0\VWLF�7UDQVSRUWDWLRQ��,QF��LV�D�WUXFNLQJ�FRPSDQ\�WKDW�GHOLYHUV�KHDWLQJ�RLO�ZLWKLQ�WKH�1HZ�<RUN�PHWURSROLWDQ�DUHD��DQG
0\VWLF�%XON�&DUULHUV��,QF��WUDQVSRUWV�JDVROLQH��DVSKDOW��FHPHQW��DQG�MHW�IXHO�LQ�WKH�VDPH�PDUNHW��7KH�WZR�FRPSDQLHV
KDYH�FRQVROLGDWHG�ILQDQFLDO�VWDWHPHQWV�DQG�DUH�LQH[WULFDEO\�LQWHUWZLQHG��/HRQDUG�%DOGDUL�LV�0\VWLF
V�SUHVLGHQW�DQG�VROH
VKDUHKROGHU��>
���@�7KH�GHIHQGDQWV�ZLOO�EH�FROOHFWLYHO\�UHIHUUHG�WR�DV�0\VWLF�

,Q�$XJXVW�������DW�DJH�����SODLQWLII�&DUOWRQ�ZDV�KLUHG�DV�D�VDOHVPDQ�E\�%DOGDUL��ZKR�VKRUWO\�WKHUHDIWHU�DSSRLQWHG�KLP
DV�GLUHFWRU�RI�PDUNHWLQJ��7KH�SULQFLSDO�GXWLHV�RI�WKDW�SRVLWLRQ�LQFOXGHG�VROLFLWLQJ�QHZ�DFFRXQWV�ZLWK�WKH�DLP�RI
LQFUHDVLQJ�KLV�HPSOR\HU
V�GHOLYHU\�LQFRPH��0\VWLF
V�GHOLYHU\�LQFRPH�LQFUHDVHG�HDFK�\HDU�WKDW�&DUOWRQ�ZDV�HPSOR\HG�
DQG�QHDUO\�GRXEOHG�RYHUDOO�IURP�������������LQ������WR�������������LQ�������&DUOWRQ�DOVR�EURXJKW�LQ����QHZ
DFFRXQWV�

'XH�WR�D�PLOG�ZLQWHU�LQ�������0\VWLF
V�SURILWV�GURSSHG������������LQ�WKDW�\HDU
V�ILUVW�TXDUWHU�IURP�WKRVH�WKH�FRPSDQ\
KDG�HQMR\HG�LQ�WKH�ILUVW�TXDUWHU�RI�������,Q�$SULO������&DUOWRQ��WKHQ����\HDUV�ROG��ZDV�WHUPLQDWHG��+H�DOOHJHV�WKDW
GXULQJ�D�PHHWLQJ�UHJDUGLQJ�KLV�GLVFKDUJH��%DOGDUL�VXJJHVWHG�KH�VKRXOG��UHWLUH���7HQ�RWKHU�HPSOR\HHV�ZHUH�DOVR
GLVFKDUJHG�LQ�HDUO\������

2QH�\HDU�SULRU�WR�SODLQWLII
V�GLVPLVVDO��0\VWLF�KLUHG�/\GLD�*RXQDOLV��DJH�����WR�DVVLVW�ZLWK�PDUNHWLQJ��,PPHGLDWHO\�DIWHU
SODLQWLII�ZDV�ILUHG��*RXQDOLV�DVVXPHG�KLV�SRVLWLRQ�DV�GLUHFWRU�RI�PDUNHWLQJ��7KUHH�PRQWKV�ODWHU��0\VWLF�KLUHG�D�IRUPHU
HPSOR\HH��-RKQ�2UDYHWV��DJH������WR�ZRUN�LQ�PDUNHWLQJ��2UDYHWV
�SUHYLRXV�HPSOR\PHQW�ZLWK�GHIHQGDQW�KDG�EHHQ
WHUPLQDWHG�LQ������IRU�LQVXERUGLQDWLRQ��$IWHU�KH�ZDV�UHKLUHG��2UDYHWV�WRRN�RYHU�WKH�GLUHFWRU�RI�PDUNHWLQJ�SRVLWLRQ�LQ
-XQH������

&DUOWRQ�ILOHG�DQ�DJH�GLVFULPLQDWLRQ�FRPSODLQW�ZLWK�WKH�((2&�RQ�6HSWHPEHU�����������0\VWLF�VWDWHG�LQ�UHVSRQVH�WKDW�LW
KDG�D�GHILFLW�RI������PLOOLRQ�LQ�WKH�ILUVW�TXDUWHU�RI�������LW�WXUQHG�RXW�0\VWLF�DFWXDOO\�KDG�DQ�RSHUDWLQJ�SURILW�RI���������
GXULQJ�WKDW�TXDUWHU��EXW�LW�ZDV�DERXW������PLOOLRQ�OHVV�WKDQ�WKH�SUHYLRXV�\HDU
V�SURILWV�IRU�WKH�VDPH�SHULRG��0\VWLF�DOVR
VWDWHG�WKDW�&DUOWRQ
V�SHUIRUPDQFH�ZDV�QRW�D�IDFWRU�LQ�LWV�GHFLVLRQ�WR�GLVFKDUJH�KLP��$IWHU�LWV�LQYHVWLJDWLRQ��WKH�((2&
LVVXHG�D�GHWHUPLQDWLRQ�LQ�GHIHQGDQWV
�IDYRU�

2Q�$XJXVW����������&DUOWRQ�FRPPHQFHG�WKH�LQVWDQW�DFWLRQ�LQ�WKH�(DVWHUQ�'LVWULFW�DOOHJLQJ�D�YLRODWLRQ�RI�WKH�$JH
'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW�RI�������$'($������8�6�&��i���� HW�VHT����������WKH�1HZ�<RUN�6WDWH�+XPDQ�5LJKWV
/DZ��1�<��([HF��/DZ�i��������D���0F.LQQH\�6XSS���������DQG�WKH�$GPLQLVWUDWLYH�&RGH�RI�WKH�&LW\�RI�1HZ�<RUN�i���
�����,Q�FRQWUDVW�WR�WKH�((2&�SURFHHGLQJ��0\VWLF�DYHUUHG�LQ�WKH�GLVWULFW�FRXUW�WKDW�LW�GLVFKDUJHG�&DUOWRQ�QRW�RQO\�DV�SDUW
RI�D�UHGXFWLRQ�LQ�IRUFH�GXH�WR�WKH�HFRQRPLF�GRZQWXUQ�LW�H[SHULHQFHG��EXW�DOVR�EHFDXVH�RI�KLV�SRRU�SHUIRUPDQFH��7KH
GLVWULFW�FRXUW�JUDQWHG�0\VWLF
V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ILQGLQJ�WKDW�SODLQWLII�KDG�IDLOHG�WR�HVWDEOLVK�D�SULPD�IDFLH
FDVH�RI�DJH�GLVFULPLQDWLRQ��,W�IXUWKHU�VWDWHG�WKDW�HYHQ�DVVXPLQJ�DUJXHQGR�WKDW�SODLQWLII�KDG�PDGH�RXW�D�SULPD�IDFLH
FDVH��KH�GLG�QRW�DGHTXDWHO\�GHPRQVWUDWH�WKDW�KLV�HPSOR\HU
V�SXUSRUWHG�UHDVRQV�IRU�GLVFKDUJLQJ�KLP�ZHUH�D�SUHWH[W�IRU
DJH�GLVFULPLQDWLRQ�
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7KLV�DSSHDO�IROORZHG�

',6&866,21

,�/HJDO�3ULQFLSOHV

$��6XPPDU\�-XGJPHQW

:H�UHYLHZ�D�GLVWULFW�FRXUW
V�JUDQW�RI�VXPPDU\�MXGJPHQW�GH�QRYR��VHH '
$PLFR�Y��&LW\�RI�1HZ�<RUN�����)��G���������
��G�&LU��������DSSO\LQJ�WKH�VDPH�VWDQGDUG�DV�WKH�GLVWULFW�FRXUW��7KLV�VWDQGDUG�VWDWHV�WKDW�VXPPDU\�MXGJPHQW�PD\�QRW
EH�JUDQWHG�XQOHVV�WKHUH�DUH�QR�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�SUHVHQW��VR�WKDW�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�D
MXGJPHQW�DV�D�PDWWHU�RI�ODZ��6HH )HG�5�&LY�3�����F���7KH�EXUGHQ�RI�VKRZLQJ�WKDW�QR�JHQXLQH�IDFWXDO�GLVSXWH�H[LVWV
UHVWV�XSRQ�WKH�PRYLQJ�SDUW\��VHH *DOOR�Y��3UXGHQWLDO�5HVLGHQWLDO�6HUYV���/WG��3DUWQHUVKLS����)��G��������������G
&LU��������DQG�LQ�DVVHVVLQJ�WKH�UHFRUG�WR�GHWHUPLQH�LI�VXFK�LVVXHV�GR�H[LVW��DOO�DPELJXLWLHV�PXVW�EH�UHVROYHG�DQG�DOO
LQIHUHQFHV�GUDZQ�LQ�IDYRU�RI�WKH�SDUW\�DJDLQVW�ZKRP�VXPPDU\�MXGJPHQW�LV�VRXJKW��6HH $QGHUVRQ�Y��/LEHUW\�/REE\�
,QF������8�6���������������6�&W����������/�(G��G�������������>
���@�7KLV�UHPHG\�WKDW�SUHFOXGHV�D�WULDO�LV�SURSHUO\
JUDQWHG�RQO\�ZKHQ�QR�UDWLRQDO�ILQGHU�RI�IDFW�FRXOG�ILQG�LQ�IDYRU�RI�WKH�QRQ�PRYLQJ�SDUW\��6HH '
$PLFR�����)��G�DW�����
*DOOR����)��G�DW������

%HFDXVH�WKLV�LV�D�GLVFULPLQDWLRQ�FDVH�ZKHUH�LQWHQW�DQG�VWDWH�RI�PLQG�DUH�LQ�GLVSXWH��VXPPDU\�MXGJPHQW�LV�RUGLQDULO\
LQDSSURSULDWH��6HH *DOOR����)��G�DW������0RQWDQD�Y��)LUVW�)HG��6DY��	�/RDQ�$VV
Q�����)��G������������G�&LU�������
0HLUL�Y��'DFRQ�����)��G������������G�&LU��������7KXV��D�WULDO�FRXUW�VKRXOG�H[HUFLVH�FDXWLRQ�ZKHQ�JUDQWLQJ�VXPPDU\
MXGJPHQW�WR�DQ�HPSOR\HU�ZKHUH��DV�KHUH��LWV�LQWHQW�LV�D�JHQXLQH�IDFWXDO�LVVXH�

%��7KH�$'($�DQG�WKH�%XUGHQ�RI�3URRI

7KH�$'($�SURYLGHV�WKDW�LW�LV��XQODZIXO�IRU�DQ�HPSOR\HU�����WR�GLVFKDUJH�DQ\�LQGLYLGXDO�RU�RWKHUZLVH�GLVFULPLQDWH�DJDLQVW
DQ\�LQGLYLGXDO�ZLWK�UHVSHFW�WR�KLV�FRPSHQVDWLRQ��WHUPV��FRQGLWLRQV��RU�SULYLOHJHV�RI�HPSOR\PHQW��EHFDXVH�RI�VXFK
LQGLYLGXDO
V�DJH������8�6�&��i�����D������7KLV�SURWHFWLRQ�H[WHQGV�WR�HPSOR\HHV�ZKR�DUH�DW�OHDVW����\HDUV�ROG��6HH�LG� i
����D���3ODLQO\��WKH�SXUSRVH�RI�WKH�$'($�LV�WR�SURKLELW�GLVFULPLQDWLRQ�LQ�HPSOR\PHQW�RQ�DFFRXQW�RI�DJH��$V�-XGJH
/HDUQHG�+DQG�H[SODLQHG���VWDWXWHV�VKRXOG�EH�FRQVWUXHG�����ZLWK�VRPH�LPDJLQDWLRQ�RI�WKH�SXUSRVHV�ZKLFK�OLH�EHKLQG
WKHP���/HKLJK�9DOOH\�&RDO�&R��Y��<HQVDYDJH�����)�������������G�&LU��������+HQFH��LW�LV�LPSRUWDQW�IRU�D�FRXUW�ZKHQ
UHYLHZLQJ�WKLV�NLQG�RI�FDVH�WR�EHDU�LQ�PLQG�WKH�ILQGLQJV�&RQJUHVV�PDGH�DW�WKH�WLPH�RI�WKH�$'($
V�HQDFWPHQW��$PRQJ
WKRVH�ILQGLQJV�ZDV�WKDW�ROGHU�ZRUNHUV�DUH�GLVDGYDQWDJHG�LQ�UHWDLQLQJ�HPSOR\PHQW�DQG�UHJDLQLQJ�LW�DIWHU�EHLQJ
GLVFKDUJHG��DQG�WKDW�XQHPSOR\PHQW�DPRQJ�ROGHU�ZRUNHUV��UHODWLYH�WR�\RXQJHU�RQHV��ZDV�KLJK��6HH�LG� i�����D��

,Q�DQ�HPSOR\PHQW�GLVFULPLQDWLRQ�FDVH��WKH�SODLQWLII�KDV�WKH�LQLWLDO�EXUGHQ�RI��SURYLQJ�E\�WKH�SUHSRQGHUDQFH�RI�WKH
HYLGHQFH�D�SULPD�IDFLH�FDVH�RI�GLVFULPLQDWLRQ���7H[DV�'HS
W�RI�&RPPXQLW\�$IIDLUV�Y��%XUGLQH�����8�6���������������
����6�&W����������/�(G��G�������������VHH 6W��0DU\
V�+RQRU�&WU��Y��+LFNV�����8�6���������������6�&W����������
/�(G��G�������������QRWLQJ�SODLQWLII
V�EXUGHQ���0F'RQQHOO�'RXJODV�&RUS��Y��*UHHQ�����8�6��������������6�&W���������
/�(G��G�������������VDPH���,Q�RUGHU�WR�HVWDEOLVK�D�SULPD�IDFLH�FDVH�RI�DJH�GLVFULPLQDWLRQ��WKH�SODLQWLII�PXVW�VKRZ�WKDW
KH�ZDV�����ZLWKLQ�WKH�SURWHFWHG�DJH�JURXS������TXDOLILHG�IRU�WKH�SRVLWLRQ������GLVFKDUJHG��DQG�����WKDW�VXFK�GLVFKDUJH
RFFXUUHG�XQGHU�FLUFXPVWDQFHV�JLYLQJ�ULVH�WR�DQ�LQIHUHQFH�RI�GLVFULPLQDWLRQ��6HH 1RUWRQ�Y��6DP
V�&OXE�����)��G�����
������G�&LU��������*DOOR����)��G�DW������ �7KH�EXUGHQ�RI�HVWDEOLVKLQJ�D�SULPD�IDFLH�FDVH�LV�QRW�D�KHDY\�RQH��2QH
PLJKW�FKDUDFWHUL]H�LW�DV�PLQLPDO��6HH 6W��0DU\
V�+RQRU�&WU������8�6��DW���������6�&W�������6FDULD�Y��5XELQ�����)��G
�����������G�&LU��������SHU�FXULDP���&KDPEHUV�Y��750�&RS\�&WUV��&RUS�����)��G����������G�&LU��������GHVFULELQJ�WKH
EXUGHQ�RI�SURGXFWLRQ�DV�GH�PLQLPLV��

,I�WKH�SODLQWLII�HVWDEOLVKHV�D�SULPD�IDFLH�FDVH��D�UHEXWWDEOH�SUHVXPSWLRQ�RI�GLVFULPLQDWLRQ�DULVHV��6HH 6WUDWWRQ�Y�
'HSDUWPHQW�IRU�WKH�$JLQJ�����)��G������������G�&LU��������*DOOR����)��G�DW�������7KH�EXUGHQ�RI�SURGXFWLRQ�WKHQ
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VKLIWV�WR�WKH�HPSOR\HU�WR�DUWLFXODWH�D�OHJLWLPDWH��QRQGLVFULPLQDWRU\�UHDVRQ�IRU�GLVFKDUJLQJ�WKH�HPSOR\HH��6HH 1RUWRQ�
����)��G�DW�����6WUDWWRQ�����)��G�DW�����*DOOR����)��G�DW�������7KH�SXUSRVH�RI�WKLV�VWHS�LV��WR�IRUFH�WKH�GHIHQGDQW�WR
JLYH�DQ�H[SODQDWLRQ�IRU�LWV�FRQGXFW��LQ�RUGHU�WR�SUHYHQW�HPSOR\HUV�IURP�VLPSO\�UHPDLQLQJ�VLOHQW�ZKLOH�WKH�SODLQWLII
IRXQGHUV�RQ�WKH�GLIILFXOW\�RI�SURYLQJ�GLVFULPLQDWRU\�LQWHQW���)LVKHU�Y��9DVVDU�&ROOHJH�����)��G�����������������G
&LU��������HQ�EDQF���FHUW��GHQLHG�����8�6�����������6�&W����������/�(G��G������������

,I�WKH�HPSOR\HU�DUWLFXODWHV�D�QRQ�GLVFULPLQDWRU\�UHDVRQ�IRU�LWV�HPSOR\PHQW�GHFLVLRQ��WKH�SUHVXPSWLRQ�RI�GLVFULPLQDWLRQ
UDLVHG�E\�WKH�SULPD�IDFLH�FDVH�>
���@��VLPSO\�GURSV�RXW�RI�WKH�SLFWXUH���6W��0DU\
V�+RQRU�&WU������8�6��DW�����������
6�&W�������VHH 6WUDWWRQ�����)��G�DW�����)LVKHU�����)��G�DW�������$W�WKLV�VWDJH��WKH�EXUGHQ�VKLIWV�EDFN�WR�WKH�SODLQWLII�WR
RIIHU�SURRI��WKURXJK�SUHVHQWDWLRQ�RI�KLV�RZQ�FDVH�DQG�WKURXJK�FURVV�H[DPLQDWLRQ��WKDW�ZRXOG�DOORZ�D�UDWLRQDO�IDFWILQGHU
WR�FRQFOXGH�WKDW�WKH�SURIIHUHG�UHDVRQ�ZDV�QRW�WKH�WUXH�UHDVRQ�IRU�WKH�DGYHUVH�HPSOR\PHQW�DFWLRQ��DQG�WKDW�DJH�ZDV�
6W��0DU\
V�+RQRU�&WU������8�6��DW������������6�&W�������VHH 6WUDWWRQ�����)��G�DW�����)LVKHU�����)��G�DW�������7R
PHHW�WKLV�EXUGHQ��WKH�SODLQWLII�PD\�UHO\��RQ�WKH�HYLGHQFH�FRQVWLWXWLQJ�WKH�SULPD�IDFLH�FDVH��WRJHWKHU�ZLWK�VXSSRUWDEOH
LQIHUHQFHV�WR�EH�GUDZQ�IURP�WKH�IDOVH�RU�HUURQHRXV�FKDUDFWHU�RI�WKH�HPSOR\HU
V�SURIIHUHG�UHDVRQ�IRU�WKH�DGYHUVH
DFWLRQ���)LVKHU�����)��G�DW�������3ODLQWLII�QHHG�QRW�SURYH�WKDW�DJH�ZDV�WKH�RQO\�RU�HYHQ�WKH�SULQFLSDO�IDFWRU�LQ�WKH
DGYHUVH�HPSOR\PHQW�DFWLRQ��EXW�RQO\�WKDW�DJH�ZDV�DW�OHDVW�RQH�RI�WKH�PRWLYDWLQJ�IDFWRUV�LQ�WKDW�GHFLVLRQ��6HH 5HQ]�Y�
*UH\�$GYHU���,QF������)��G������������G�&LU�������

'LUHFW�HYLGHQFH�RI�GLVFULPLQDWLRQ�LV�QRW�QHFHVVDU\��VHH /XFLDQR�Y��2OVWHQ�&RUS������)��G������������G�&LU�������
EHFDXVH�SURRI�LV�VHOGRP�DYDLODEOH�ZLWK�UHVSHFW�WR�DQ�HPSOR\HU
V�PHQWDO�SURFHVVHV��,QVWHDG��SODLQWLIIV�LQ�GLVFULPLQDWLRQ
VXLWV�RIWHQ�PXVW�UHO\�RQ�WKH�FXPXODWLYH�ZHLJKW�RI�FLUFXPVWDQWLDO�HYLGHQFH��VLQFH�DQ�HPSOR\HU�ZKR�GLVFULPLQDWHV
DJDLQVW�LWV�HPSOR\HH�LV�XQOLNHO\�WR�OHDYH�D�ZHOO�PDUNHG�WUDLO��VXFK�DV�PDNLQJ�D�QRWDWLRQ�WR�WKDW�HIIHFW�LQ�WKH�HPSOR\HH
V
SHUVRQQHO�ILOH��6HH 'LVWHU�Y��&RQWLQHQWDO�*URXS��,QF������)��G��������������G�&LU��������2UGLQDULO\��SODLQWLII
V�HYLGHQFH
HVWDEOLVKLQJ�D�SULPD�IDFLH�FDVH�DQG�GHIHQGDQW
V�SURGXFWLRQ�RI�D�QRQGLVFULPLQDWRU\�UHDVRQ�IRU�WKH�HPSOR\PHQW�DFWLRQ
UDLVH�D�TXHVWLRQ�RI�IDFW�WR�EH�UHVROYHG�E\�WKH�IDFWILQGHU�DIWHU�D�WULDO��6HH &URQLQ�Y��$HWQD�/LIH�,QV��&R�����)��G���������
��G�&LU��������&KDPEHUV����)��G�DW�����6XPPDU\�MXGJPHQW�LV�DSSURSULDWH�DW�WKLV�SRLQW�RQO\�LI�WKH�HPSOR\HU
V
QRQGLVFULPLQDWRU\�UHDVRQ�LV�GLVSRVLWLYH�DQG�IRUHFORVHV�DQ\�LVVXH�RI�PDWHULDO�IDFW��6HH &URQLQ����)��G�DW�����

,,�$QDO\VLV

$��3ODLQWLII
V�3ULPD�)DFLH�&DVH

&DUOWRQ�KDV�HVWDEOLVKHG�WKH�ILUVW�WKUHH�HOHPHQWV�RI�KLV�SULPD�IDFLH�FDVH��$W�DJH����ZKHQ�KH�ZDV�WHUPLQDWHG��KH�ZDV�D
PHPEHU�RI�WKH�SURWHFWHG�FODVV�DQG�TXDOLILHG�IRU�KLV�SRVLWLRQ��7KH�RQO\�UHPDLQLQJ�TXHVWLRQ�LV�ZKHWKHU�SODLQWLII�VKRZHG
WKDW�KLV�GLVFKDUJH�RFFXUUHG�XQGHU�FLUFXPVWDQFHV�JLYLQJ�ULVH�WR�DQ�LQIHUHQFH�RI�DJH�GLVFULPLQDWLRQ�

>�@�7KH�SURRI�RQ�WKDW�LVVXH�UHYHDOV�WKDW�XSRQ�&DUOWRQ
V�WHUPLQDWLRQ�KLV�GXWLHV�ZHUH�WUDQVIHUUHG�LQ�SDUW�WR�*RXQDOLV��D
FRZRUNHU��ZKR�ZDV����\HDUV�\RXQJHU�WKDQ�&DUOWRQ��DQG�KLV�UHPDLQLQJ�GXWLHV�ZHUH�JLYHQ�WR�2UDYHWV��DQ�HPSOR\HH���
\HDUV�\RXQJHU��ZKR�ZDV�KLUHG�WKUHH�PRQWKV�DIWHU�&DUOWRQ�ZDV�GLVFKDUJHG���*HQHUDOO\��D�SODLQWLII
V�UHSODFHPHQW�E\�D
VLJQLILFDQWO\�\RXQJHU�SHUVRQ�LV�HYLGHQFH�RI�DJH�GLVFULPLQDWLRQ��6HH 2
&RQQRU�Y��&RQVROLGDWHG�&RLQ�&DWHUHUV�&RUS��
����8�6���������������6�&W�����������/�(G��G�������������,QGHHG��ZH�KDYH�SUHYLRXVO\�KHOG�WKDW�D�SODLQWLII�KDV
GHPRQVWUDWHG�DQ�LQIHUHQFH�RI�DJH�GLVFULPLQDWLRQ�DQG�WKXV�HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�LQ�QHDUO\�LGHQWLFDO
FLUFXPVWDQFHV�ZKHUH�WKH�PDMRULW\�RI�SODLQWLII
V�UHVSRQVLELOLWLHV�ZHUH�WUDQVIHUUHG�WR�D�\RXQJHU�FR�ZRUNHU��DQG�VKRUWO\
WKHUHDIWHU�VRPH�RI�SODLQWLII
V�RWKHU�GXWLHV�ZHUH�WUDQVIHUUHG�WR�D�QHZO\�KLUHG�\RXQJHU�HPSOR\HH��6HH 0RQWDQD�����)��G
DW������LQIHUHQFH�HVWDEOLVKHG�ZKHUH�SODLQWLII
V�GXWLHV�DVVXPHG�E\�FR�ZRUNHU�DQG�QHZO\�KLUHG�HPSOR\HH�ZKR�ZHUH�ERWK
DSSUR[LPDWHO\����\HDUV�\RXQJHU���VHH�DOVR 6WUDWWRQ�����)��G�DW���������IDFW�WKDW�SODLQWLII
V�GXWLHV�ZHUH�WDNHQ�RYHU�E\
LQGLYLGXDOV����DQG����\HDUV�\RXQJHU�VXSSRUWV�LQIHUHQFH�RI�GLVFULPLQDWLRQ���9LROD�Y��3KLOLSV�0HGLFDO�6\V��RI�1��$P����
)��G���������������G�&LU��������VXIILFLHQW�LQIHUHQFH�RI�GLVFULPLQDWLRQ�IRU�SULPD�IDFLH�FDVH�ZKHUH�SODLQWLII
V�SRVLWLRQ
ILOOHG�E\�>
���@�QHZO\�KLUHG�\RXQJHU�HPSOR\HH�ZLWKLQ�RQH�\HDU�RI�KLV�WHUPLQDWLRQ��

&DUOWRQ�DOVR�DOOHJHV�WKDW�%DOGDUL�VXJJHVWHG��GXULQJ�WKH�PHHWLQJ�UHJDUGLQJ�KLV�WHUPLQDWLRQ��WKDW�KH�VKRXOG��UHWLUH���DQG
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WKDW�WKLV�FRQVWLWXWHV�DGGLWLRQDO�HYLGHQFH�RI�DJH�GLVFULPLQDWLRQ��$OWKRXJK�HYLGHQFH�RI�RQH�VWUD\�FRPPHQW�E\�LWVHOI�LV
XVXDOO\�QRW�VXIILFLHQW�SURRI�WR�VKRZ�DJH�GLVFULPLQDWLRQ��WKDW�VWUD\�FRPPHQW�PD\��EHDU�D�PRUH�RPLQRXV�VLJQLILFDQFH�
ZKHQ�FRQVLGHUHG�ZLWKLQ�WKH�WRWDOLW\�RI�DOO�WKH�HYLGHQFH��'DQ]HU�Y��1RUGHQ�6\V���,QF������)��G����������G�&LU�������
+HQFH��LW�IXUQLVKHV�VXSSRUW�IRU�&DUOWRQ
V�SULPD�IDFLH�FDVH�

,Q�OLJKW�RI�WKH�IRUHJRLQJ��ZH�WKLQN�SODLQWLII�GHPRQVWUDWHG�FLUFXPVWDQFHV�JLYLQJ�ULVH�WR�DQ�LQIHUHQFH�RI�GLVFULPLQDWLRQ��DQG
FRQFOXGH�WKDW�&DUOWRQ�HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�

%��0\VWLF
V�'HIHQVH

>�@�$IWHU�D�SODLQWLII�GHPRQVWUDWHV�D�SULPD�IDFLH�FDVH�RI�DJH�GLVFULPLQDWLRQ��WKH�GHIHQGDQW�PXVW�SURGXFH�HYLGHQFH
�ZKLFK��WDNHQ�DV�WUXH�ZRXOG�SHUPLW�WKH�FRQFOXVLRQ�WKDW�WKHUH�ZDV�D�QRQGLVFULPLQDWRU\�UHDVRQ�IRU�WKH�DGYHUVH�DFWLRQ��
6W��0DU\
V�+RQRU�&WU������8�6��DW���������6�&W��������HPSKDVLV�LQ�RULJLQDO���7KLV�H[SODQDWLRQ��PXVW�EH�
FOHDU�DQG
VSHFLILF�
��*DOOR����)��G�DW�������TXRWLQJ�0HLUL�����)��G�DW�������0\VWLF�KDV�HVWDEOLVKHG�WKDW�LW�H[SHULHQFHG�D
VLJQLILFDQW�GHFOLQH�LQ�GHOLYHU\�LQFRPH�DQG�SURILWV�GXH�WR�ZHDWKHU�FRQGLWLRQV��DQG�WKDW�D�UHGXFWLRQ�LQ�IRUFH�ZDV
QHFHVVDU\�WR�UHGUHVV�WKH�LPEDODQFH�LQ�LWV�ILQDQFHV��0\VWLF�DOVR�DYHUV�WKDW�LW�ZDV�GLVVDWLVILHG�ZLWK�&DUOWRQ
V�MRE
SHUIRUPDQFH��7KHVH�H[SODQDWLRQV�DUH�VXIILFLHQW�WR�UHEXW�WKH�SUHVXPSWLRQ�RI�DJH�GLVFULPLQDWLRQ�HVWDEOLVKHG�E\�SODLQWLII
V
SULPD�IDFLH�FDVH��6HH��H�J��:RURVNL�Y��1DVKXD�&RUS�����)��G������������G�&LU��������FRPSDQ\�ZLGH�UHGXFWLRQ�LQ�IRUFH
LV�YDOLG�QRQGLVFULPLQDWRU\�UHDVRQ�IRU�GLVFKDUJH���*DOOR����)��G�DW�������VDPH���0HLUL�����)��G�DW������HPSOR\HU
V
XQUHEXWWHG�FODLP�RI�SRRU�MRE�SHUIRUPDQFH�LV�YDOLG�QRQ�GLVFULPLQDWRU\�UHDVRQ�IRU�GLVFKDUJH��

&��3UHWH[W�IRU�$JH�'LVFULPLQDWLRQ

(YHQ�ZLWKLQ�WKH�FRQWH[W�RI�D�OHJLWLPDWH�UHGXFWLRQ�LQ�IRUFH��KRZHYHU��DQ�HPSOR\HU�PD\�QRW�GLVFKDUJH�DQ�HPSOR\HH
�EHFDXVH��RI�KLV�DJH��6HH *DOOR����)��G�DW�������%XW�&DUOWRQ�PXVW�GHPRQVWUDWH��DW�OHDVW�LQ�KLV�LQGLYLGXDO�FDVH��WKDW�WKH
UHGXFWLRQ�LQ�IRUFH�DQG�WKH�DOOHJDWLRQ�RI�SRRU�SHUIRUPDQFH�DUH�DFWXDOO\�D�SUHWH[W�DQG�WKDW�WKH�UHDO�UHDVRQ�IRU�KLV
GLVFKDUJH�ZDV�KLV�DJH��6HH LG�

>�@�6HYHUDO�TXHVWLRQV�DULVH�UHJDUGLQJ�0\VWLF
V�DVVHUWLRQ�WKDW�&DUOWRQ�ZDV�ILUHG�DV�SDUW�RI�D�QHFHVVDU\�UHGXFWLRQ�LQ�
IRUFH��,Q�VSLWH�RI�WKH�FRPSDQ\
V�SXUSRUWHG�QHHG�WR�GRZQVL]H��2UDYHWV��ZKR�ZDV����\HDUV�\RXQJHU�WKDQ�WKH�SODLQWLII�
ZDV�KLUHG�WR�ILOO�&DUOWRQ
V�SRVLWLRQ�DV�GLUHFWRU�RI�PDUNHWLQJ�RQO\�WKUHH�PRQWKV�DIWHU�SODLQWLII�ZDV�GLVFKDUJHG��WHQGLQJ�WR
UHIXWH�WKH�UHGXFWLRQ�LQ�IRUFH�UHDVRQ�IRU�SODLQWLII
V�GLVFKDUJH��6HH 2[PDQ�Y��:/6�79�����)��G������������WK�&LU������
��8QOLNH�WKH�W\SLFDO�GLVFKDUJH�FDVH��DQ�HPSOR\HU�ZKR�WHUPLQDWHV�HPSOR\HHV�SXUVXDQW�WR�D�>UHGXFWLRQ�LQ�IRUFH@�UDUHO\
UHSODFHV�WKH�HPSOR\HHV�LW�OHW�JR�����$OWKRXJK�0\VWLF�DVVHUWV�WKDW�D�QHZO\�DFTXLUHG�DFFRXQW�ZDUUDQWHG�WKH�KLULQJ�RI
DQRWKHU�HPSOR\HH��LWV�FRQWHQWLRQ�GRHV�QRW�H[SODLQ�ZK\�0\VWLF�GLG�QRW�FRQVLGHU�UHKLULQJ�&DUOWRQ�IRU�WKH�SRVLWLRQ��7KH
LQDGHTXDF\�RI�0\VWLF
V�H[SODQDWLRQ�LV�RI�VRPH�VLJQLILFDQFH�VLQFH�&RQJUHVV��DV�HDUOLHU�QRWHG��IRXQG�ROGHU�ZRUNHUV
HVSHFLDOO\�GLVDGYDQWDJHG�LQ�UHJDLQLQJ�HPSOR\PHQW�DIWHU�EHLQJ�GLVSODFHG��6HH ���8�6�&��i�����D������)XUWKHU��0\VWLF
SURYLGHG�DQRWKHU�HPSOR\HH�ZLWK�D�UHFDOO�RSWLRQ�SHQGLQJ�D�ILQDQFLDO�WXUQDURXQG��EXW�GLG�QRW�H[WHQG�WKLV�RSWLRQ�WR
&DUOWRQ��$QG��GHIHQGDQW�DFKLHYHG�UHODWLYHO\�LQVLJQLILFDQW�VDYLQJV�DV�D�UHVXOW�RI�&DUOWRQ
V�WHUPLQDWLRQ��:KLOH�&DUOWRQ�KDG
UHFHLYHG���������SHU�\HDU��2UDYHWV�ZDV�SDLG���������SHU�\HDU��$OO�RI�ZKLFK�VXJJHVWV�WKDW�SHUKDSV�VRPH�RWKHU�PRWLYH�
�EH\RQG�WKH�FRPSDQ\
V�ILQDQFHV��PRWLYDWHG�&DUOWRQ
V�GLVPLVVDO�

>
���@ >�@�'HIHQGDQWV
�DVVHUWLRQ�WKDW�&DUOWRQ�ZDV�WHUPLQDWHG�LQ�SDUW�EHFDXVH�RI�SRRU�SHUIRUPDQFH�DOVR�DSSHDUV
TXHVWLRQDEOH��,Q�LWV�UHVSRQVH�WR�WKH�((2&��0\VWLF�FLWHG�LWV�GHFOLQH�LQ�SURILWV�DV�WKH�RQO\�UHDVRQ�IRU�&DUOWRQ
V�GLVPLVVDO�
DQG�H[SUHVVO\�VWDWHG�WKDW�MRE�SHUIRUPDQFH�ZDV�QRW�D�IDFWRU��,Q�IDFW��0\VWLF�QRWHG�LQ�LWV�1RYHPEHU���������OHWWHU�WR�WKH
((2&�WKDW�&DUOWRQ��ZDV�OHW�JR�IRU�HFRQRPLF�UHDVRQV��7KH�LVVXH�RI�SHUIRUPDQFH�ZDVQ
W�DGGUHVVHG�QRU�ZDV�DJH�WKH
UHDVRQ�IRU�WKH�VHSDUDWLRQ���<HW��LQ�LQWHUURJDWRU\�UHVSRQVHV�DQG�GHSRVLWLRQV�WDNHQ�IRU�WKH�GLVWULFW�FRXUW�OLWLJDWLRQ��0\VWLF
GHFODUHG�WKDW�&DUOWRQ�ZDV�ILUHG�IRU�SRRU�MRE�SHUIRUPDQFH��7KH�LQFRQVLVWHQF\�EHWZHHQ�WKH�MXVWLILFDWLRQV�RIIHUHG�IRU
&DUOWRQ
V�GLVPLVVDO�LQ�WKH�WZR�SURFHHGLQJV�UDLVHV�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�ZLWK�UHJDUG�WR�WKH�YHUDFLW\�RI�WKLV
QRQ�GLVFULPLQDWRU\�UHDVRQ��6HH((2&�Y��(WKDQ�$OOHQ��,QF�����)��G������������G�&LU��������UHDVRQDEOH�MXU\�FRXOG�LQIHU
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SUHWH[W�IURP�GLVFUHSDQFLHV�LQ�HPSOR\HU�WHVWLPRQ\�UHJDUGLQJ�UHDVRQV�IRU�WHUPLQDWLRQ��

>�@�0RUHRYHU��GXULQJ�KLV�HPSOR\PHQW�ZLWK�0\VWLF��&DUOWRQ�QHYHU�UHFHLYHG�D�QHJDWLYH�ZULWWHQ�SHUIRUPDQFH�HYDOXDWLRQ�RU
IRUPDO�ZDUQLQJ��QRU�LV�WKHUH�DQ\�ZULWLQJ�ZKDWVRHYHU�FULWLFL]LQJ�KLV�MRE�SHUIRUPDQFH��LQGLFDWLQJ�WKDW�DV�D�UHDVRQ�IRU�KLV
ILULQJ�SRRU�MRE�SHUIRUPDQFH�ZDV�DQ�DIWHUWKRXJKW��$OWKRXJK�%DOGDUL�LQVLVWV�WKDW�KH�ZDV�XQKDSS\�ZLWK�&DUOWRQ
V
SHUIRUPDQFH�IRU�\HDUV��0\VWLF�FRQWLQXHG�WR�HPSOR\�KLP��2EMHFWLYH�HYLGHQFH�LQGLFDWHV�WKDW�SODLQWLII�ZDV�SHUIRUPLQJ�KLV
MRE�DGHTXDWHO\��+H�KDG�SULPDU\�UHVSRQVLELOLW\�IRU�LQFUHDVLQJ�GHOLYHU\�LQFRPH�DQG�VROLFLWLQJ�QHZ�DFFRXQWV��DQG�ZLWK�KLV
DVVLVWDQFH�0\VWLF
V�GHOLYHU\�LQFRPH�QHDUO\�GRXEOHG�EHWZHHQ������DQG�������+H�DOVR�EURXJKW����QHZ�DFFRXQWV�WR�KLV
HPSOR\HU�

>�@�'HIHQGDQW�UHVSRQGV�WR�SODLQWLII
V�DUJXPHQWV�E\�PDLQWDLQLQJ�WKDW�LW�QHYHU�FRPSOHWHV�ZULWWHQ�SHUIRUPDQFH�HYDOXDWLRQV
RI�LWV�HPSOR\HHV��DQG�WKXV�WKH�ODFN�RI�ZULWWHQ�HYLGHQFH�LV�XQUHPDUNDEOH��:H�WKLQN�WKHUH�LV�HYLGHQFH�RI�LQFRQVLVWHQF\�LQ
GHIHQGDQW
V�KDQGOLQJ�RI�VXSSRVHGO\�XQGHUSHUIRUPLQJ�HPSOR\HHV��)RU�H[DPSOH��ZKHQ�2UDYHWV�ZDV�WHUPLQDWHG�IURP�KLV
ILUVW�WHUP�RI�HPSOR\PHQW�ZLWK�0\VWLF�LQ�������WKH�HPSOR\HU�ILOOHG�RXW�D�SUH�SULQWHG�IRUP�WKDW�VWDWHG�WKDW�2UDYHWV

WHUPLQDWLRQ�ZDV�IRU��LQVXERUGLQDWLRQ���1R�VXFK�IRUP�H[LVWV�IRU�&DUOWRQ��$JDLQ��ZKHQ�2UDYHWV�ZDV�SHUIRUPLQJ�SRRUO\
GXULQJ�KLV�SULRU�WHUP�RI�HPSOR\PHQW��KLV�VDODU\�ZDV�UHGXFHG��,I�&DUOWRQ
V�SHUIRUPDQFH�KDG�GHFOLQHG��DV�GHIHQGDQW
LQVLVWV��LW�VHHPV�VXUSULVLQJ�WKDW�WKHUH�ZDV�QR�FRQWHPSRUDQHRXV�SURRI�RI�WKDW�IDFW��&I� *UHHQZD\�Y��%XIIDOR�+LOWRQ�+RWHO�
����)��G����������G�&LU��������LQFRQVLVWHQW�DSSOLFDWLRQ�RI�FRPSDQ\�GLVFLSOLQDU\�SROLF\�VXIILFLHQW�IRU�MXU\�WR�ILQG�WKDW
HPSOR\HU
V�GHIHQVH�ZDV�SUHWH[W�IRU�GLVFULPLQDWLRQ��

,Q�OLJKW�RI�WKH�GLVSXWH�LQ�WKH�SURRI�RQ�WKHVH�LVVXHV��D�UDWLRQDO�MXU\�FRXOG�UHMHFW�ERWK�RI�0\VWLF
V�QRQ�GLVFULPLQDWRU\
UHDVRQV��7KH�FRQIOLFW�EHWZHHQ�SODLQWLII
V�HYLGHQFH�HVWDEOLVKLQJ�D�SULPD�IDFLH�FDVH�DQG�0\VWLF
V�SURRI�LQ�VXSSRUW�RI�LWV
QRQ�GLVFULPLQDWRU\�UHDVRQV�FUHDWHV�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�WKDW�FDQ�RQO\�EH�GHFLGHG�E\�D�IDFWILQGHU�DIWHU�WULDO�
6HH &URQLQ����)��G�DW�����&KDPEHUV����)��G�DW����

'��6DPH�$FWRU�,QIHUHQFH

>�@�0\VWLF�QRQHWKHOHVV�FRQWHQGV�WKDW�VXPPDU\�MXGJPHQW�SURSHUO\�LVVXHG�EHFDXVH�&DUOWRQ
V�HYLGHQFH�RI�GLVFULPLQDWLRQ
LV�XQGHUPLQHG�E\�WKH��VDPH�DFWRU�LQIHUHQFH���:KHQ�WKH�VDPH�DFWRU�KLUHV�D�SHUVRQ�DOUHDG\�ZLWKLQ�WKH�SURWHFWHG�FODVV�
DQG�WKHQ�ODWHU�ILUHV�WKDW�VDPH�SHUVRQ���LW�LV�GLIILFXOW�WR�LPSXWH�WR�KHU�DQ�LQYLGLRXV�PRWLYDWLRQ�WKDW�ZRXOG�EH�LQFRQVLVWHQW
ZLWK�WKH�GHFLVLRQ�WR�KLUH���6HH *UDG\�Y��$IILOLDWHG�&HQW���,QF������)��G������������G�&LU��������%HFDXVH�%DOGDUL�ERWK
KLUHG�&DUOWRQ�DW����DQG�ODWHU�ILUHG�KLP�DW�DJH�����WKH��VDPH�DFWRU�LQIHUHQFH��DSSOLHV��&DVH�ODZ�WHDFKHV�WKDW�ZKHUH�WKH
WHUPLQDWLRQ�RFFXUV�ZLWKLQ�D�UHODWLYHO\�VKRUW�WLPH�DIWHU�WKH�KLULQJ�WKHUH�LV�D�VWURQJ�LQIHUHQFH�WKDW�GLVFULPLQDWLRQ�ZDV�QRW�D
PRWLYDWLQJ�IDFWRU�LQ�WKH�HPSOR\PHQW�GHFLVLRQ��6HH��H�J��LG��DW������HLJKW�GD\V�EHWZHHQ�KLULQJ�DQG�ILULQJ�SURYLGHV�VWURQJ
LQIHUHQFH���/H%ODQF�Y��*UHDW�$P��,QV��&R����)��G������������VW�&LU�������>
���@��XQGHU�WZR�\HDUV��VWLOO�D�VLJQLILFDQW
LQIHUHQFH���/RZH�Y��-�%��+XQW�7UDQVS���,QF������)��G���������������WK�&LU��������OHVV�WKDQ�WZR�\HDUV��LQIHUHQFH�VWLOO
DSSOLHV���3URXG�Y��6WRQH�����)��G������������WK�&LU��������VL[�PRQWKV�SURYLGHV�IRU�VWURQJ�LQIHUHQFH��

+RZHYHU��WKH�LQIHUHQFH�LV�OHVV�FRPSHOOLQJ�ZKHQ�D�VLJQLILFDQW�SHULRG�RI�WLPH�HODSVHV�EHWZHHQ�WKH�KLULQJ�DQG�ILULQJ��6HH
%XKUPDVWHU�Y��2YHUQLWH�7UDQVS��&R�����)��G������������WK�&LU���������WKH�OHQJWK�RI�WLPH�EHWZHHQ�WKH�KLULQJ�DQG�ILULQJ
RI�DQ�HPSOR\HH�DIIHFWV�WKH�VWUHQJWK�RI�WKH�LQIHUHQFH�����2YHU�WKH�\HDUV��DQ�LQGLYLGXDO�PD\�GHYHORS�DQ�DQLPXV�WRZDUGV�D
FODVV�RI�SHRSOH�WKDW�GLG�QRW�H[LVW�ZKHQ�WKH�KLULQJ�GHFLVLRQ�ZDV�PDGH������7KH�VHYHQ�\HDUV�EHWZHHQ�&DUOWRQ
V�KLULQJ�DQG
ILULQJ�VLJQLILFDQWO\�ZHDNHQV�WKH�VDPH�DFWRU�LQIHUHQFH��&RQVHTXHQWO\��WKDW�LQIHUHQFH�DORQH�FDQQRW�VXSSRUW�VXPPDU\
MXGJPHQW�LQ�WKLV�FDVH�ZKHUH�FLUFXPVWDQFHV�FRXOG�KDYH�FKDQJHG�RYHU�WKH�FRXUVH�RI�WLPH��$OWKRXJK�0\VWLF�SRLQWV�RXW
WKDW�LW�HPSOR\V�QXPHURXV�LQGLYLGXDOV�ZLWKLQ�WKH�SURWHFWHG�DJH�JURXS��VXFK�HYLGHQFH�LV�QRW�GLVSRVLWLYH��6HH &KDPEHUV�
���)��G�DW����

&21&/86,21

,Q�VXP��ZH�ILQG�WKDW�&DUOWRQ�KDV�HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�RI�DJH�GLVFULPLQDWLRQ�DQG�WKDW�JHQXLQH�LVVXHV�RI
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PDWHULDO�IDFW�H[LVW�UHJDUGLQJ�WKH�QRQ�GLVFULPLQDWRU\�UHDVRQV�0\VWLF�KDV�DGYDQFHG�IRU�LWV�GHFLVLRQ�WR�GLVFKDUJH�KLP��$V
D�UHVXOW��VXPPDU\�MXGJPHQW�ZDV�ZURQJO\�JUDQWHG��$FFRUGLQJO\��WKDW�MXGJPHQW�LV�UHYHUVHG�DQG�WKH�FDVH�UHPDQGHG�WR
WKH�GLVWULFW�FRXUW�ZLWK�LQVWUXFWLRQV�WR�UHLQVWDWH�SODLQWLII
V�FRPSODLQW�DQG�WR�FRQGXFW�IXUWKHU�SURFHHGLQJV�RQ�WKH�PHULWV�RI
&DUOWRQ
V�$'($�FODLP�FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ�

IQ
�+RQ��&ROOHHQ�0F0DKRQ��8QLWHG�6WDWHV�'LVWULFW�&RXUW�-XGJH�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN��VLWWLQJ�E\
GHVLJQDWLRQ�

7DEOH�RI�&DVHV
'
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