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Arbitration and its freedom from the complex substantive and 
procedural rules of litigation, can provide a better (or worse) 
means of dispute resolution than is available in court. As every 
practitioner who represents clients in arbitration knows, however, 
the arbitration process invariably creates legal problems that 
may require judicial intervention.    

One of the more difficult issues that arises in arbitration, is the 
ability of a party engaged to subpoena third-party witnesses and 
their documents both before and during the arbitration hearing. 
The scope and availability of subpoena power in arbitration 
depends in part on whether the Federal Arbitration Act (FAA)1 or 
New York’s arbitration statute, CPLR Article 75, governs the 
proceeding.    

Federal courts take judicial notice that discovery is generally 
limited in arbitration, most often as the result of the procedural 
rules the parties agree will govern their proceeding.2 Section 7 of 
the FAA,3 however, authorizes the majority of an arbitration 
panel to subpoena any “person,” including third-parties, to 
appear and testify at the arbitration hearing, and to bring 
relevant documents.    

Generally, a party will ask the arbitrators to sign a subpoena, 
after making a showing why testimony or documents need to be 
obtained from the third-party. The party must then serve the 
subpoena on the third-party witness in the same manner 
subpoenas are served (including appropriate witness fess), under 
Rule 45 of the Federal Rules of Civil Procedure.   

FAA § 7 allows a party or the third-party witness to petition the 
federal district court4 to compel compliance with the subpoena, 
or for an order quashing or modifying the subpoena.5 The district 
court may enforce the subpoena and later hold a witness in 
contempt for disobeying an order directing compliance. The court 
also has the authority to rule on objections to the subpoena on 
grounds of over breadth, relevance, and make protective orders 
safeguarding from unwarranted discovery the subpoenaed party’s 



proprietary or confidential records.6     

If the arbitrators deny or limit discovery, courts will rarely 
intervene and order additional discovery.7 Moreover, in cases 
involving documents containing trade secrets or other proprietary 
business information, courts may impose conditions upon the 
production of the subpoenaed documents, such as directing the 
third-party to submit them to the arbitrator for an in camera 
inspection, and directing the arbitrator to withhold information 
irrelevant to the case, or to limit its disclosure to counsel only, or 
even to seal the record.8     

More problematic is whether subpoena power under FAA § 7 
extends to pre-hearing discovery.   

  ‘INTEGRITY’ CASE 

In recent case of first impression in New York, the U.S. District 
Court for the Southern District of New York held in Integrity 
Insurance Co. v. American Centennial Insurance Co., that FAA § 
7 did not authorize arbitrators to compel third-party witnesses to 
appear for pre-hearing depositions.9    

The Integrity court noted that federal policy favors arbitration as 
a means of dispute resolution, and that courts should interpret 
the FAA expansively.10 It recognized that arbitrators have broad 
discretion to order discovery as between parties, depending, of 
course, upon the terms of the arbitration rules that govern their 
dispute.11 Despite this policy, the court held that third-parties 
who never agreed to participate in the arbitration process are not 
subject to an arbitrator’s subpoena directing their attendance at 
a pre-hearing deposition.    

The Integrity court first reviewed decisions allowing parties to 
subpoena documents for production before an arbitration 
hearing. For example, in Santon v.Paine Webber Jackson & Curtis 
Inc., the District Court for the Southern District of Florida, over 
the plaintiff’s objection, enforced arbitrator-issued subpoenas, 
which were directed to third-parties for the production of 
documents before the hearing.12 The Stanton court held that any 
order quashing the subpoenas would undermine the FAA’s 
purpose of facilitating arbitration.13 In Meadows Indemnity Co. 



Ltd. v. Nutmeg Insurance Co.,14 the District Court for the Middle 
District of Tennessee overruled a third-party’s objection to the 
arbitrators’ subpoena directing the production of documents 
before the arbitration hearing.   

The court held that the order did not prejudice the third-party, 
because it would have to produce the documents at the hearing 
in any event. Furthermore, the court held that FAA § 7, which 
authorizes arbitrators to compel production of documents at the 
hearing, implicitly authorizes them to compel the production of 
documents prior to the hearing. If FAA § 7 was construed in the 
narrow manner the third-party suggested, the court said, 
arbitration panels would unnecessarily be restricted in overseeing 
cases, thereby undermining the arbitration process.    

The Integrity court distinguished the cases enforcing subpoenas 
that allowed pre-hearing document production on several 
grounds. First, it held that documents are produced only once, 
whether at the arbitration or before, and it makes sense to allow 
parties to review documents before the hearings.    

The court concluded, however, that compelling a witness to 
testify is different. While this might occur in litigation, this result 
in arbitration is inappropriate, particularly because the third-
party never agreed to be a part of the process.    

Moreover, a witness at a pre-hearing deposition might be subject 
to abuse and harassment, especially because the arbitrator would 
not supervise the deposition.   

Under these circumstances, the third-party would have to seek 
the court’s protection, which would unnecessarily involve the 
court in the underlying arbitration.    

The Integrity court concluded that FFA § 7 did not allow 
arbitrators to compel third-parties to appear for a pre-hearing 
deposition, because any other result would undermine the 
arbitration process and have the undesirable effect of leaving 
“the parties with one foot in court and the other in arbitration.”   

 



  ‘AMGEN’ CASE     

In another recent case, Amgen Inc. v. Kidney Center of Delaware 
County, Ltd.,15 the District Court for the Northern District of 
Illinois reached the opposite conclusion, holding that pre-hearing 
depositions are permissible under FAA § 7, on the basis that FAA 
§ 7’s broad power to compel the attendance of witnesses at 
arbitration hearings also permits arbitrators to order pre-hearing 
discovery.   

The central issue in Amgen was whether the district court had 
the power to compel a third-party to appear for a pre-hearing 
deposition in another judicial district.   

The Amgen court noted that subpoenas issued by arbitrators are 
enforceable only in the district court where the arbitration is held, 
and that, like with trial subpoenas issued under Federal Rule of 
Civil Procedure 45, the court’s jurisdiction to compel compliance 
with the arbitrator’s subpoena is limited to the 100-mile radius 
surrounding the courthouse.   

Thus, while the power to issue a subpoena under FAA § 7 was 
not in dispute, the court’s ability to enforce the subpoena was in 
doubt.    

In order to resolve this apparent dilemma, the court directed the 
party seeking the pre-hearing deposition to issue a subpoena 
similar to one for a pretrial deposition under Federal Rule of Civil 
Procedure 45, bearing the case number and name of the 
proceeding brought to enforce the arbitrator’s subpoena, and 
make it returnable in the district where the subpoenaed party 
resided. 

In this way, the district court where the deposition was scheduled 
to take place could enforce the subpoena without violating the 
FAA.    

The Integrity court’s reluctance to extend FAA § 7 to encompass 
pre-hearing depositions is based on its view that arbitration does 
not allow wide-ranging discovery.   

  Its rationale that a third-party witness never agreed to 



participate in the process and thus should not have to comply 
with an arbitrator-issued subpoena for a deposition is not entirely 
persuasive, because third-party witnesses rarely agree to involve 
themselves in litigation between parties, even in court. The 
underlying reasoning seems to be motivated in large part by its 
subscription to the notion that broad discovery in arbitration 
rarely occurs and is inappropriate. 

Under CPLR 7505, arbitrators and attorneys may issue 
subpoenas to compel witnesses to appear, and to bring 
documents with them, to the arbitration hearings.16    

Subpoenas issued under CPLR 7505 may only be served within 
the geographical boundaries of New York State.17 While this 
limits somewhat the usefulness of the CPLR 7505 subpoena, it 
does not diminish completely its effectiveness.   

For example, a foreign corporation that conducts business in New 
York and its officers and employees, whether or not they reside 
in New York, are subject to subpoenas issued under CPLR 
7505.”18    

Like cases arising under the FAA, New York courts generally are 
reluctant to intervene in discovery disputes arising in 
arbitrations. For example, where an arbitrator refused to direct a 
party to appear and testify at the arbitration, a court on a motion 
to compel compliance with an attorney-issued subpoena will not 
enforce the subpoena unless it is “absolutely necessary for the 
protection of the rights of a party.”19     

Moreover, under CPLR 7505, subpoena power is limited to 
directing the production of witnesses and documents to the 
hearing only. Pre-hearing discovery is not allowed under CPLR 
7505.20 On a motion to quash, courts will scrutinize whether the 
testimony that arbitrators seek through the subpoena process is 
pertinent.21    

CONCLUSION    

The law regarding the use of subpoenas in arbitration is still 
evolving. Unquestionably, subpoenas may be used to compel 
witnesses to testify and to produce documents at the arbitration 



hearing itself.   More questionable is the availability of pre -
hearing discovery from third-parties. The result depends on 
whether federal or state law applies, and sometimes in which 
court an application is made. It is clear, however, that courts will 
defer to the arbitrators’ discretion about whether discovery is 
appropriate, and parties seeking to subpoena witnesses or 
documents are well advised to argue vigorously to the arbitration 
panel their case for obtaining discovery from third-
parties.   Conversely, third parties resisting discovery may turn 
to the courts to protect their privacy, and court will scrutinize 
closely the appropriateness of the subpoena. 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